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Finally, the court held, because the CWA permitted states to enforce their own higher standards through their certification process,
the BEP could impose any conditions necessary to ensure compliance
with Maine's higher standards. The court deferred to the BEP and
only reviewed the BEP's decision to ascertain whether the BEP's conclusions were reasonable. Therefore, the court affirmed the trial
court's decision, upholding the BEP's approval of Warren's water quality certification subject to conditions.
Story Washburn
MICHIGAN
Czeryba v. Marzolo, Nos. 246955 & 247754, 2004 Mich. App. LEXIS
2985 (Mich. Ct. App. Nov. 2, 2004) (holding an express easement did
not encompass riparian rights when the agreement language did not
provide for such rights, but a prescriptive easement did include riparian rights).
Dennis J. Czeryba brought suit against a neighbor to enforce both
an express easement and a prescriptive easement across the property
of Enzo Marzolo. The Benzie Circuit Court held Czeryba had both an
express easement and a prescriptive easement over Marzolo's property
and permanently enjoined Marzolo from blocking or otherwise interfering with the use and enjoyment of those easements. The trial court
determined the scope of the express easement included the right to
maintain and use a dock and boatlifts, to drive motor vehicles, to moor
boats, and to engage in traditional beach and water activities so long as
such uses were not unduly burdensome to the servient estate. Czeryba
appealed to the Michigan Court of Appeals.
Marzolo owned property adjacent to Crystal Lake with all of the riparian rights associated with ownership. Czeryba owned property to
the south of Marzolo's land that did not abut the lake, but contained
an express easement and right of way granting use in common with
that of the express easement's grantor. Marzolo purchased the riparian property in 1993 and put up "no trespassing" signs and a fence that
blocked access to the lake. Prior to 1993, Czeryba used the riparian
property to drive to the lake. He installed docks, moored boats, and
generally acted as if he had riparian rights.
The court determined that because the express easement did not
contain clear and unambiguous language expressly granting riparian
or littoral rights, the express easement did not encompass rights typically reserved to riparian owners. However, an invalid express easement could establish an easement by prescription if the easement
holders acted as if their easement contained and express grant of riparian rights. Marzolo challenged the prescriptive easement on the
ground that the use was not hostile. The court decided Marzolo's use
of the docks and boats was sufficiently open to satisfy hostility. Marzolo
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did not challenge the trial court's holding regarding the rest of the
elements of a prescriptive easement. Since Czeryba exercised his rights
under the express easement as if his easement contained an express
grant of riparian rights, including the right to maintain docks and
boatlifts and the right to moor boats, he acquired a prescriptive easement to those riparian rights. Thus, the court reversed the trial court's
holding that the express easement granted riparian rights, but affirmed the holding that a prescriptive easement granted riparian
rights.
Stary Washburn
Glen Lake-Crystal River Watershed Riparians v. Glen Lake Ass'n, 264
Mich. App. 523 (Mich. Ct. App. Dec. 7, 2004) (affirming order changing lake level algorithm on grounds that no clear error existed in trial
court's decision finding one party's expert witnesses more convincing
than other party's expert witnesses, and that the trial court considered
all required statutory considerations).
A group of property owners in the Glen Lake-Crystal River watershed ("Property Owners") filed suit against the Glen Lake Association
("GLA") in the Leelanau Circuit Court seeking an order modifying the
water level algorithm for Glen Lake, which the GLA was responsible for
managing. The GLA was constructing a new dam to better control the
level of Glen Lake. The Property Owners, who lived downstream from
Glen Lake, demanded the GLA adjust the lake level to increase downstream flow. All parties stipulated that some level adjustment was necessary. The trial court, after considering expert testimony, adopted the
Property Owners' proposed algorithm for controlling the future level
of the lake over the GLA's proposed algorithm, and directed formation
of a technical committee to implement the algorithm. The GLA appealed.
In affirming the trial court, the Court of Appeals of Michigan
quoted extensively from the trial court's findings and conclusions.
First, the court noted how all parties stipulated that some change in
the level of the lake was necessary. By making such stipulations, the
GLA waived any claim that the trial court erred in entering its order
for a new lake level. Next, the court found that the trial court made no
clear error in finding the Property Owners' expert testimony more
convincing than the GLA's expert testimony. Lastly the court held the
trial court considered all of the statutorily mandated factors including
past lake levels, location of other water features, government reports,
hydrology of the watershed, downstream impact, and wildlife habitat
protection and enhancement. The court thus affirmed the trial court's
order changing the lake level algorithm.
Matthew Sarles

